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INSURER’S RIGHT TO DECLARATORY 
JUDGMENT 


State Court Action Against Insured 


Petitioner issued to the Pacific Coal & Oil Co. a liability 
policy by which it agreed to indemnify the insured for any 
sums which the insured might be required to pay for injuries 
to persons or property caused by automobiles hired by the 
insured. A truck driven by one of the insured’s employees 
collided with a car owned by respondent Orteca and the 
latter brought an action against the insured in a state court 
to recover for damages sustained in that collision. No final 
judgment had been entered in the state court action. Peti- 
tioner then instituted this proceeding in the District Court 
claiming that the truck operated by the employee had been 
sold to the employee under a conditional sale contract and 
that, therefore, it was not an automobile hired by the in- 
sured within the coverage of the policy. It asked the court 
for a declaratory judgment determining its liability to defend 
the state court action. Orteca, joined as a party defendant, 
demurred and his demurrer was sustained both by the Dis- 
trict Court and by the Circuit Court of Appeals. The latter 
court held that no controversy had arisen between petitioner 
and Orteca in that petitioner was not a party to Orteca’s 
state court proceeding, and that the jurisdictional pre- 
requisite for declaratory relief did not exist. See Maryland 
ae Co. v. Pacific Coal & Oil Co. et al., 7 Automobile 

ases 81. 


United States Supreme Court Holding 


Certiorari was granted by the United States Supreme 
Court on October 14, 1940, and on February 3, 1941, the 
United States Supreme Court reversed the judgment of the 
Circuit Court of Appeals. The court said that to determine 
whether a controversy exists, the question is whether the 
facts alleged show that there is a substantial controversy 
between parties having adverse interests of sufficient mediacy 
and reality to warrant the issuance of declaratory relief. If 
Orteca obtains a judgment against the insured, the statutes 
of Ohio give him the right to proceed against petitioner by 
supplemental process if the insured does not satisfy the judg- 
ment within thirty days after its rendition. Orteca, more- 
over, has the right to perform the conditions of the policy 
as to notice to prevent a lapse through the failure of the 
insured to perform such conditions. Thus there is an actual 
controversy between the petitioner and Orteca and the case 
is remanded for further proceedings in conformity with this 
opinion. See {| 703,890. 
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% UNITED STATES SUPREME COURT 
ACTIONS 


The United States Supreme Court on February 3, 1941, reversed 

the judgment of the Court of Appeals for the Sixth Circuit in: 

Maryland Casualty Co. v. Pacific Coal & Oil Co. et al. [7 Auto- 
mobile Cases 81] 


Certiorari was denied in the following cases: 
Monfils v. Hazlewood [8 Automobile Cases 910] 
Wieland v. Page [4 Negligence Cases 265] 
Olin v. New England Mutual Life Insurance Company [4 Life 
Cases 323] 
Gorham v. Mutual Benefit Health & Accident Association 
[4 Life Cases 531] 


% NEGLIGENCE 


(Other than Automobile) 


Malpractice.—Plaintiff, a member of a high school football 
squad, was entitled to the benefits of a contract entered 
into by the school with defendant company, a hospital cor- 
poration. In a suit brought by plaintiff against the company, 
and the two individual defendants, physicians in the employ 
of the company, to recover damages for their alleged mal- 
practice, the court reversed a judgment entered for plaintiff 
and remanded the cause for a new trial because of various 
errors committed by the trial judge. (Giusti v. C. H. Weston 
Co. et al., Ore. Supreme Ct.).. . 401,998 


Hotel’s Liability —Plaintiff, while descending a flight of con- 
crete steps to the walk surrounding a swimming pool, owned 
and operated by defendant hotel, sustained injuries when 
she slipped and fell on a step which was damp and partly 
shaded by the shadow of adjacent trees. A judgment en- 
tered in favor of the hotel was affirmed on appeal. (Fuller 
et al. v. a Del Arroyo Hotel et al., Calif. Dist. Ct. of App.) 


’ 


Fall in Hospital Corridor.—Plaintiff, who had accompanied a 
sick friend to a hospital, slipped and fell on the floor of the 
corridor, which was being waxed. The floors were reason- 
ably safe, and the warning signs placed in the corridor were 
adequate notice that the floor was more slippery than usual. 
(Lusk v. United States Fidelity & Guaranty Company, La. Ct. 
of App.).. .§ 401,987. 


Pharmacist Practicing Medicine—Where plaintiff's complaint 
alleged that defendant, a pharmacist, practiced medicine, 
although not qualified or licensed as a physician, the court 
held that the allegations in the complaint classified the 
action as one in malpractice, against which the statute of 
limitations had run. (Rudman et al. v. Bancheri, N. Y. 
Supreme Ct., App. Div.).. . 401,995. 


Fall into Unguarded Excavation —Where plaintiff sued to re- 
cover damages for personal injuries sustained when he fell 
into an unguarded excavation on premises operated as a 
filling station in Florida, the court held defendant Standard 
Oil Company, whose employees were engaged in installing 
a pump at the station, liable on the ground that its negli- 
gence was the proximate cause of plaintiff's injuries. 
(Standard Oil Co. v. Burleson, U. S. C. C. A., 5th C.) 

{ 402,001. 


Written Claims.—Plaintiff brought an action to recover dam- 
ages for injuries sustained when he fell against a century 
plant maintained on the premises of a junior high school. 
A written verified claim was filed with defendants more than 
one month, but less than ninety days, after the injury 
occurred. The court held that the provisions of a city or- 
dinance requiring such claims to be presented within one 
month from the time of the accrual of the cause of action 
could not prevail over the general state law allowing ninety 
days in which to file a claim. Judgment in favor of defend- 
ants was reversed. (Kelso v. Board of Education of the City 
of Glendale et al., Calif. Dist. Ct. of App.). ..9.402,007.  — 


February 6, 194) 


Operation of Manufacturing Plant.—In a suit brought by plain- 
tiff, a manufacturing company, to recover damages alleged 
to have been suffered because of smoke, cinders and soot 
discharged on its plant, machinery and manufactured goods 
from the premises of defendant, another manufacturing 
company, a judgment entered for plaintiff was held to be 
supported by the evidence. (Garfield Box Co. v. Clifton 
Paper Board Co., Inc., N. J. Supreme Ct.).. .] 401,992. 


Gratuitous Bailments.—Defendants who had loaned heating 
equipment and gas to a hunting party were found not liable 
for death and injuries resulting from the inhalation of 
carbon monoxide gas by members of the party. The loaning 
of the equipment constituted a bailment for the gratuitous 
use of the bailees. A lender of a chattel for the gratuitous 
use of the borrower owes the latter the duty of warning 
him of only those defects of which the lender is aware and 
which might imperil the borrower by the intended use of 
the chattel. (Ruth, Special Admx. et al. v. Hutchinson Gas 
Co. et al., Minn. Supreme Ct.). . . 402,000. 


Installation of Refrigerator Unit—Fire.—Plaintiff sued to re- 
cover damages resulting from a fire, contending that de- 
fendants, while engaged in installing a refrigerator unit in 
plaintiff’s building, were negligent in not using sheets of 
asbestos or other material for protection against sparks or 
heat resulting from the use of a welding torch. The court 
denied a recovery. (Erickson’s Dairy Products Co. v. North- 
west Baker Ice Mch. Co., Ore. Supreme Ct.). . . J] 402,004. 


Delivery of Radio.—Complainant brought a bill in equity seek- 
ing to recover from defendant delivery company the amount 
of a judgment paid by complainant to a third party in a 
previous action at law, which action arose out of the negli- 
gent delivery of a radio purchased by the third party from 
complainant. Complainant had entered into a contract with 
defendant for the furnishing of delivery service, and it was 
this company which had made the delivery. The court dis- 
missed the bill and overruled a petition to rehear the case. 
(S. H. George & Sons, Inc. v. Consolidated Delivery Co., 
Tenn. Supreme Ct.)... 402,003. 


Sagging Wires.—In a suit brought by plaintiff to recover dam- 
ages caused by the death of his decedent, a farm laborer 
who was killed by an electric shock from a low sagging 
electric wire of defendant power company, the court held 
that the evidence did not show contributory negligence on 
the part of the decedent and, therefore, defendant was not 
as a matter of law entitled to a verdict in its favor at the 
close of plaintiff’s testimony. (Teddleton, Admr. v. Florida 
Power and Light Co., Fla. Supreme Ct.).. .f 401,991. 


Mules Struck on Highway—Proximate Cause.—Plaintiff’s 
mules escaped through a hole in the fence, ran onto the 
highway, and were killed by a passing automobile. De- 
fendant’s negligence in failing to repair the hole which he 
had made in the fence was a proximate cause of the dam- 
ages. (Southwestern Bell Telephone Co. v. Humphries, Tex. 
Ct. of Civ. App.). . . 401,989. 


Cattle Struck by Train—A judgment was entered for plaintiff 
in a suit brought to recover damages for the negligent kill- 
ing of four steers that appeared as an obstruction on a track 
in front of a freight train, plaintiff alleging that a gate 
leading from a pasture wherein the cattle were herded to 
the track was negligently left open by section hands em- 
ployed by defendant railroad. (Lomsville and Nashville 
Railroad Co. v. Tankersley, Tenn. Ct. of App.).. . 401,994. 


Licensee Bitten by Vicious Dog.—A defendant who kept a 
vicious dog chained to the rear porch of her home was 
liable for injuries inflicted by the dog upon plaintiff, whose 
employer sent her to deliver a check to defendant. (Turner 
v. Shropshire, Ky. Ct. of App.) .. .[ 401,988. 


Railroad Passenger Injured.—Plaintiff recovered a judgment 
for injuries sustained when he fell to the ground as the 
result of stumbling over a box which had been placed in 
the vestibule of defendant’s train, the court holding that 
the evidence was sufficient to support the finding that the 
presence of the box should have been discovered and its 
possible peril anticipated, had defendant exercised the high 
degree of care which the law imposes upon a carrier for 
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the protection of its passengers. (Missouri Pacific Railroad 
Co. v. Sorrells, Ark. Supreme Ct.).. .J 402,006. 

Carriers—Maintenance of Platform.—A judgment entered in 
favor of plaintiff was reversed on appeal, the court holding 
that the trial judge erred in charging that defendant carrier 
was under the duty to exercise a high degree of care in the 
maintenance of its platform. Defendant was only under the 
duty to exercise ordinary care. (McSween v. Murray, Recr. 
of Interborough Rapid Transit Co., N. Y. Supreme Ct., App. 
Div.).. .] 401,990 

Execution of Release.—In a suit brought by plaintiff to recover 
damages resulting from personal injuries sustained when a 
door on defendant’s subway train “snapped” shut, crushing 
plaintiff against the door, it was contended that a release 
signed by plaintiff was procured by fraud on the part of 
defendant’s agents. The court affirmed a judgment entered 
for plaintiff, holding that the trial judge did not err in 
denying defendant’s motion for a directed verdict. (Mannion 
v. Hudson & Manhattan Railroad Co., N. J. Supreme Ct.).. 
q 401,993. 

Attempt to Board Street Car.—A judgment entered for plain- 
tiff, in a suit brought to recover damages for injuries sus- 
tained as the result of a fall from a street car, was affirmed 
on appeal, the evidence amply supporting the finding that 
the car was negligently started while plaintiff was attempt- 
ing to board it. (Atherley v. Market Street Railway Co. et al., 
Calif, Dist. Ct. of App.).. . 1 401,996. 

Sufficiency of Notice.—Plaintiffs, husband and wife, brought 
two suits to recover damages resulting from injuries sus- 
tained by the wife due to an alleged defective sidewalk. The 
suits were dismissed, the court holding that the notice to 
defendant city as to the place of injury was insufficient. 
(Pearl Gidcome v. City of Nashville et al.; Herbert Gidcome 
v. Same, Tenn. Supreme Ct.).. . J 402,008. 

Sidewalk Obstruction.—Plaintiff sued to recover damages for 
injuries sustained when she stepped to the sidewalk from 
an automobile parked in front of defendant’s store and im- 
mediately fell over a keg of sand, which, it was alleged, 
defendant had placed on the sidewalk a few inches inside 
the curb. A judgment for plaintiff was reversed, the court 
holding that the trial judge erred in defining the term 
“nuisance,” and in giving to the jury before argument one 
of plaintiff’s special requests. (Pitzer v. Sears, Roebuck & 
Co., Ohio Ct. of App.). . .] 402,005. 

Sufficiency of Evidence.—There was no evidence to support a 
finding that the “snow and ice” on which the deceased 
slipped came from the sidewalk as a result of the shoveling 
from the privately owned “area.” (Reece, Admr. v. P. W. 
Donoghue Co., Mass. Supreme Jud. Ct.).. . 402,002. 

Motion for New Trial.—In a suit brought by plaintiff to re- 
cover damages for injuries sustained when she slipped and 
fell on an icy driveway leading to defendant’s apartment 
house, a judgment was entered for plaintiff. The court 
overruled defendant’s motion for a new trial, finding no 
merit in the contention that the jury, in returning the verdict 
for plaintiff, was swayed purely by sympathy for plaintiff. 
(Pessagno v. Euclid Investment Co., Inc., U. S. Dist. Ct., 
D. C.).. .$ 401,999. 


* LIFE * 


Corporation’s Insurable Interest—The insurable interest of a 
corporation in the life of one of its owners and operators 
was to be determined as of the time when policies were 
taken out on his life, payable to the corporation, to enable 
said corporation to purchase his share of the stock in the 
event of his death and a provision for double indemnity in 
the event of accidental death was a proper protection against 
a loss that might reasonably be anticipated in the event of 
the sudden decease of the insured. (Wagner, Exrx. v. Na- 
tional Engraving Co., Ill. App. Ct.).. .¥501,772. 

Conditions Precedent to Insurer’s Liability—The payment of 
the first premium by the insured and the delivery of the 
policy to him were conditions precedent to the insurer’s 
liability under the policy and where neither condition was 
performed, no valid contract of insurance could exist. 
(Nixon v. The Manhattan Mutual Life Ins. Co. of Manhattan, 
Kan. Supreme Ct.).. . 501,766. 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Tender of Premiums.—Failure of plaintiff to sustain her burden 
of proving that premiums, which defendant insurer claimed 
were unpaid, were tendered was fatal to her action to re- 
cover illness benefits under her policy. (Moliere v. Unity 
Industrial Life Ins. Co., La. Ct. of App.). .. 501,762. 


Loan Agreement.—Loan agreement was held to cover entire 
amount of indebtedness outstanding from the insured to the 
insurer and interest on the loan was to be calculated from 
the date thereof rather than from the date stamped on the 
policy, so that the amount of the reserve available for the 
purchase of extended insurance at the time of the insured’s 
death carried the policy until after the date on which death 
occurred. (Quilty, Exrx. v. The New York Life Ins. Co., 
Kan, Supreme Ct.)...{ 501,764. 


Extended Insurance.—An insurer which represented to an in- 
sured whose policy had lapsed that said policy would be 
carried as extended insurance under the nonforfeiture pro- 
visions thereof and would expire on a certain date was 
estopped to deny that the insurance was so extended even 
though it made a mistake in calculations, the insured 
having relied upon the representation. (Fulton v. Kansas 
City Life Ins. Co., Kansas City Ct. of App., Mo.).. . 501,779. 

Proof of Disability——The failure of an insured to furnish proof 
of disability to the insurer during the time that he was 
covered by the group policy under which the beneficiary 
seeks to recover the unpaid disability benefits prevented 
the recovery of such benefits under Alabama law. (Habel v. 
Travelers Ins. Co. of Hartford, Conn., U. S. C. C. A., 5th 
C.)...9 501,774. 

Release for Total Disability Benefits—A release executed by 
an insured in settlement of his claim for total disability 
benefits did not bar a subsequent claim for partial disability 
benefits. (Booth v. Hartford Accident and Indemnity Co., 
N. J. Supreme Ct.).. .[ 501,775. 

Total and Permanent Disability—Total and permanent dis- 
ability within the meaning of the disability provisions of a life 
insurance policy does not mean total helplessness but rather 
connotes the inability to do substantially all the material 
acts necessary to the usual business or occupation of the 
insured. (The Mutual Life Ins. Co. of N. Y. v. McDonald, 
Tenn. Ct. of App.)...{ 501,777. 

Misrepresentations Not Material—Under the terms of the 
statutes, misrepresentations which did not involve matters 
that contributed to the contingency upon which the policy 
was to become payable and which were not made with 
intent to defraud, did not void the policy. (Ellif v. Inter- 
State Business Men’s Accident Co., Kan. Supreme Ct.)... 
{ 501,763. 

Concealment of Material Facts.—The concealment by an agent 
of the insurance company, who was applying for the rein- 
statement of a lapsed policy and for additional insurance, 
of facts relative to his then condition of health was held to 
constitute legal fraud sufficient to void the reinstatement 
and the additional insurance which had been granted. 
(McDaniel v. United Benefit Life Ins. Co., U. S. C. C. A., 5th 
C.)...¥ 501,773. 

Substituted Certificate—The rights of the parties under an 
insurance certificate which was substituted at the request 
of the insured for the original certificate and which provided 
that the original certificate was surrendered and the com- 
pany relieved of liability thereunder, were fixed by said 
substituted certificate. (Smith v. Sovereign Camp, Woodmen 
of the World, Tenn. Ct. of App.)... 501,776. 


Suicide as Accidental Death.—Suicide by an insured, while 
insane, has been held to be an accidental death within the 
terms of policies providing for double indemnity and a 
clause which attempts to prevent recovery of double in- 
demnity benefits in the event of such an accidental death 
is invalid. (Eiler v. Occidental Life Ins. Co., U. S. Dist. Ct., 
E. D., Mo.)... 501,770. 


Death Resulting from Accidental Fall.—Direct evidence intro- 
duced by beneficiary who sought to recover accidental death 
benefits provided by policy was sufficient to warrant sub- 
mission of case to jury on question of accidental death and 
judgment entered in plaintiff's favor is affirmed. (Krug v. 
The Mutual Life Ins. Co. of N. Y., Kansas City Ct. of App., 
Mo.).. . 501,780. 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Set-Off Claimed by Insurer.—Insurance company was denied 
the right to set-off the amount due under policies issued to 
a doctor as against bonds issued by the insolvent hospital 
and personally guaranteed by the insured doctor, either as 
against said bonds or as against the estate of the doctor. 
(John Bouchard & Sons Co. v. Nashville Protestant Hospital, 
Tenn. Supreme Ct.).. .] 501,768. 


Inconsistent Provisions in Policy.—A provision of a policy to 
the effect that untrue statements regarding the insured’s 
health would operate to void the policy was inconsistent 
with a limitation clause providing that the insurer would 
be liable for one-fourth of the face amount of the policy if 
the insured died within one year from the issuance of the 
policy as the result of any ailment existing when the policy 
was issued. (Schulenburg Mutual Life Ins. Assn. v. Huber, 
Tex. Ct. of Civ. App.)... 501,767. 


Statements on Application for Reinstatement.—The burden of 
proving that alleged false statements made in an application 
for reinstatement were made in bad faith was upon the 
insurer which defended an action on a policy on such ground 
and, in the absence of evidence sustaining the contention, 
judgment entered on the policy in favor of the beneficiary 
was affirmed. (Darling v. United Benefit Life Ins. Co., Kan. 
Supreme Ct.).. .{ 501,765. 


Right to Reinstatement.—Although an insured has a right to 
reinstatement if he complies with the terms of his policy 
relative thereto, that right may be conditioned upon his 
furnishing to the insurer proof of his then insurability and 
failure to furnish such proof is fatal to a requested rein- 
statement. (Washington National Ins. Co. v. Simmons, Ark. 
Supreme Ct.)...{ 501,771. 

Claim on War Risk Policy.—Where plaintiff's contention that 
her action was filed within the time allowed by the statute 
of limitations was decided adversely to her on a previous 
proceeding, defendant’s motion to dismiss her second com- 
plaint is granted. (Bono v. United States of America, VU. S. 
Dist. Ct., S. D., N. Y.)...9501,769. 


Yearly Renewable War Risk Insurance.—The statutes provide 
the exclusive remedy for the recovery of payments under 
yearly renewable term policies and the fact that a claim is 
barred by the statute of limitations applicable to such statute 
does not make the remedy any the less exclusive. (Tyer v. 
Hines, U. S. Ct. of App., D. C.).. .9 501,778. 


*% AUTOMOBILE » 


Indemnity Insurance—Notice of Claim.—The requirement in a 
policy of insurance that the assured notify the insurer im- 
mediately upon the occurrence of accidents was construed to 
mean immediately upon receipt by the assured of notice of 
a claim for damages, and failure of the assured to defend an 
action brought against it did not estop it from claiming in- 


demnification from the insurer. (American Fidelity & 
Casualty Co., Inc. v. Northeast Arkansas Bus Lines, Inc., 
Ark. Sup. Ct.)...{ 703,845. 

Collision between Truck and Motorcycle—The evidence was 
such as wouid justify a finding that a truck was turned left 
across the road immediately in front of plaintiff’s motorcycle 
and it was error to direct verdicts in favor of the driver 
and the owner of the truck in plaintiff’s suit to recover for 
injuries sustained when his motorcycle collided with the 
truck. (Weatherby v. Cox et al., Tenn, Ct. of App.).. 
7 703,849. 


Collision with Parked Truck.—Plaintiff was injured when his 
automobile collided with defendant’s unlighted truck parked 
on the highway. Defendant was held to be guilty of gross 
negligence, and plaintiff was found to be not contributorily 
negligent, and damages were assessed. (Gaiennie v. Co- 
operative Produce Co., Inc., et al., La. Ct. of App.) . . . J 703,844. 

Pedestrian Injured—Presumption of Due Care.—As plaintiff 
stepped from behind a parked car and started to cross the 
street, he was struck by defendant’s car. When plaintiff 
regained consciousness six days later, he could not re- 
member what his conduct had been immediately prior to 
the accident. It was a question for the jury whether the 
presumption that plaintiff had exercised due care for his 
safety was overcome by the evidence. (Hoppe v. Bradshaw, 
Calif. Dist, Ct. of App.). . . 703,846. 


February 6, 1941 


Identity of Hit-and-Run Driver.—A pedestrian had been struck 
and killed by a dark colored car. Defendant was appre- 
hended in an intoxicated condition in a nearby tavern. His 
car was dusty, except for the right front fender and cowl, 
which were also dented. Ina suit for damages for the death 
of the victim, a verdict was directed for defendant on the 
ground that there was no proof to connect him with the 
accident. (Tucker, Admr. v. Ford, Ark. Supreme Ct.)... 
{ 703,848. 

Amended Pleadings—Statute of Limitations—A complaint 
which named certain persons as driver and owner of an 
automobile and named fictitious persons so that if it de- 
veloped that any of such fictitious persons “was the owner 
of said automobile and controlled same” their true names 
might be inserted, was amended, after the statute of limita- 
tions had run, to name the driver’s employer. The amend- 
ment did not state a new cause of action and was not barred 
by the statute of limitations. (Day v. Western Loan & Build- 
ing Co. et al., Calif. Dist. Ct. of App.).. .{ 703,847. 


Truck Purchased by Troop—Insurance Coverage.—Plaintiff 
insured a truck purchased by an Army troop, and issued 
the policy to the troop as the named insured. The policy 
provided that the word “insured” was also to include per- 
sons using the truck with the permission of the named 
insured, The insurance coverage did not extend to damages 
arising out of an accident which occurred when the regular 
driver took the truck out for his own pleasure, without the 
permission of his commanding officer. (Government Em- 
ployees Ins. Corp. v. Cox et al., U. S. Dist. Ct., W. D., Ky.) 
.. ff] 703,858. 

Liability Insurance—Duty to Defend.—The insurer waived 
strict compliance with the terms of the policy relating to 
notice of suit against the assured and copies of pleadings 
and process, by asking for additional time in which to file 
an answer. By breaching its duty to defend a suit brought 
against the assured, the insurer was precluded from com- 
plaining that it was prejudiced when the assured, in his 
answer to the suit, stated that he was covered by insurance 
to a limited extent. (American Surety Co. v. Sutherland et al., 
U. S. Dist. Ct., N. D., Ga.).. . 703,859. 

Directed Verdict.—Defendant denied the loss by fire of an 
automobile covered by its policy. Defendant’s denial placed 
the burden on plaintiff to prove his case by the greater 
weight of the evidence and it was held error for the trial 
judge to direct a verdict in favor of plaintiff. (Haywood v. 
The Home Ins. Co., N. C. Supreme Ct.). . .] 703,863. 

Automobile Insured Against Fire—Coverage.—In a suit by the 
owner of an automobile to recover against the insurer for 
destruction of the car by fire, the holder of a mortgage on 
the vehicle was joined as a defendant. The parties stipulated 
that the mortgage holder was entitled to the amount of the 
secured note. This was an admission by the insurer that 
the automobile was covered by insurance and that liability 
for fire was not excluded. (General Exchange Ins. Corp. v. 
Arnold et al., Tex. Ct. of Civ. App.)... 703,866. 

Insurer’s Liability—An insurance company denied liability 
under an automobile collision policy, claiming that the auto- 
mobile at the time it was involved in a collision was being 
used as a taxicab, a use for which coverage was expressly 
excluded in the policy. Whether the automobile was being 
used as a taxicab was an issue for the determination of the 
jury and it was error to instruct a verdict in favor of the 
insurance company. (Higgins v. Standard Lloyds et al., Tex. 
Ct. of Civ. App.). . .] 703,870. 

Waiver of Proof of Loss.—At the request of a representative 
of defendant insurer, the owner of an automobile gave a 
written statement containing all information requested con- 
cerning the loss of her car by theft. In a suit brought to 
recover for the loss of the automobile, it was held that 
defendant had waived the provision in its policy that a 
statement of proof of loss be sworn to. (The Service Mutual 
Ins. Co. of Tex. v. Territo et al., Tex. Ct. of App.)... 
{ 703,872. 

Guest Injured—Wilful Misconduct.—Despite the protests of 
his guest, defendant continued to drive his automobile at 
a rapid speed along a city street which he knew to be slip- 
pery. The car skidded and the guest was injured. There 
was sufficient evidence of wilful misconduct to warrant sub- 
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AUTOMOBILE—Continued 


mission of the case to the jury. (Marchi v. Virone, Calif. 
Dist. Ct. of App.).. . 703,853. 


i of Truck.—Plaintiff recovered for injuries sus- 
tained when defendant’s truck, in which plaintiff was riding, 
was backed up a narrow private driveway, rolled down a rather 
steep embankment and overturned several times. (Birming- 
ham Ice & Cold Storage Co. v. McFarling, pro ami, Ala. 
Supreme Ct.). . . ] 703,867. 

Intersection Collision—Gross Negligence.—Plaintiff was a 
guest in an automobile driven by defendant. The automobile 
collided with another car at a street intersection, and plain- 
tiff was injured. There was no evidence that defendant was 
grossly negligent, and it was prejudicial error to submit 
the issue to the jury on the question of speed. (Mierendorf 
v. Saalfeld, Neb. Supreme Ct.).. .[ 703,851. 

Railroad’s Duty to Repair Signaling Device—The court’s in- 
struction to the effect that defendant was “bound to keep in 
proper condition and repair” a signaling device maintained 
at a railroad crossing was erroneous. The law imposed upon 
defendant only the burden of using ordinary and reasonable 
care to keep said device in repair. (Will et al. v. Southern 
Pacific Co., Calif. Dist. Ct. of App.).. . | 703,856. 


Insulated Negligence.—Plaintiff alleged that defendant railroad 
negligently constructed and maintained, with the consent of 
defendant city, insufficiently lighted concrete supports along 
the center of an underpass, She also joined in her suit the 
administratrix of the driver of the automobile in which she 
was riding at the time it collided with the structures. It 
could not be said as a matter of law that the corporate 
defendants’ negligence had been insulated by the negligence 
of the driver and it was error to sustain the demurrer of 
said defendants. (Montgomery v. Blades, Admx. et al., N. C. 
Supreme Ct.).. .[ 703,861 


Motorcycle Colliding with Box Car.—Plaintiff was denied re- 
covery for the death of a motorcyclist who was killed when 
his motorcycle collided with a box car standing on a railroad 
crossing. (Martin v. Kenan, Jr., et al., Recrs., Fla. Supreme 


Ct.).. .] 703,873. 


Railroad Crossing Collision.—Plaintiff’s decedent was killed 
when the automobile in which he was riding as a guest 
collided with one of defendant’s trains. Because the con- 
clusion was inescapable that the proximate cause of the 
collision was the negligence of decedent and the driver of 
the automobile, the verdict against defendant railroad could 
not be upheld. (Louisville & Nashville R. R. Co. v. Loveless, 
Admz., Tenn. Ct. of App.).. .f 703,875. 


Collision at Railroad Crossing.—Plaintiff’s automobile was 
struck by a train at a railroad crossing. He testified that, 
before entering upon the tracks, he stopped and did not 
see the train and that it was 20 feet away when the first 
signal of its approach was given. The evidence was con- 
flicting and the jury’s verdict against the railroad and its 
engineer was upheld on appeal. (Taylor v. Alton R. R. Co. 
et al., Kansas City Ct. of App., Mo.).. . | 703,876. 


Last Clear Chance.—Plaintiff’s truck overturned on a railroad 
crossing. The driver placed flares at the scene and walked 
up the track swinging a flare. In plaintiff’s suit for property 
damages sustained when the truck was struck by a train, 
it was held that the evidence was sufficient to send the case 
to the jury under the last clear chance doctrine and that 
error had been committed in directing a verdict for the 
railroad. Litigation arose in Florida. (Consumers Lumber 
& Veneer Co. v. Atlantic Coast Line R. R. Co., U. S. C. C. A, 
Sth C.)...9 703,885. 


Negligent Operation of Train.—Plaintiff recovered for the 
death of her husband who was fatally injured when the 
truck in which he was riding was struck by a train. There 
was evidence that the train was operated at an excessive 
rate of speed and that the trailer of the truck should have 
been visible to the operators of the train. The case was 
submitted to the jury upon defendant’s violation of a 
speed ordinance and the humanitarian doctrine, and the 
jury’s verdict in favor of plaintiff was upheld. (Brown v. 
The Alton R. R. Co. et al., Kansas City Ct. of App., Mo.)... 
{ 703,893. 
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Bicyclist Struck by Car—Proximate Cause.— Defendant, drivin 
his car at an excessive rate of speed on the wrong side o 
the highway, struck and killed a child who was turning his 
bicycle onto the highway from a private driveway. The 
evidence did not support the finding that the child’s alleged 
negligent riding at a rapid rate of speed was a proximate 
cause of the accident. (Jennison v. Darnielle et ux., Tex. Ct. 
of Civ. App.) ...{ 703,882. 


Proximate Cause.—Although defendant was negligent in driving 
at an excessive rate of speed and a few feet over the center 
line, his negligence was not the proximate cause of the 
collision between his car and an approaching car which 
skidded across the road. He was, therefore, held not re- 
sponsible for injuries sustained by an occupant in the skid- 
ding vehicle. (Woodward v. Simmons et ux., Wash. Supreme 
Ct.).. .9 703,854. 


Insufficiency of Evidence.—Three cars, traveling in the same 
direction were involved in an accident when one of them 
was struck by an approaching vehicle operated by appellant. 
In plaintiffs’ suit to recover for injuries sustained in the 
accident, the awarding of a new trial on the ground of 
insufficiency of the evidence, after a verdict exonerating 
appellant from responsibility, was held to be within the dis- 
cretion of the trial judge. (Bayley et al. v. Souza et al., Calif. 
Dist. Ct. of App.). . . 1 703,864. 


Three-Way Collision—When appellants’ car collided with an 
approaching vehicle, said approaching vehicle was thrown 
against the car in which plaintiff was riding. Upon proper 
instructions, the jury held appellants responsible for plain- 
tiff’s injuries and the judgment entered on the jury’s verdict 
was affirmed on appeal. (Jones et al. v. Cary, etc., Ind. App. 
Ct.).. .f 703,883. 

Sudden Emergency.—Defendant swerved his car to the wrong 
side of the street to avoid hitting a pedestrian, and he col- 
lided with plaintiff’s automobile, which was approaching 
from the opposite direction. Defendant saw the boy in the 
middle of the street, attempting to cross, when he was 150 
feet away. The sudden emergency was created by defend- 
ant’s negligence. (Rabold v. Gonyer, Ky. Ct. of App.).. 
1 703,894. 

Minor Struck by Automobile—Crawling on his hands and 
knees, plaintiff, a minor, rapidly entered a street in front 
of defendant’s approaching automobile. There being no 
evidence of negligence on the part of defendant, plaintiff 
was denied recovery for personal injuries sustained when 
struck by the car. (Gates, etc., et al. v. McKinnon, Calif. 
Dist. Ct. of App.).. . 703,855. 


Minor Skating Down Driveway.—The driver of an automobile 
was not held responsible for the death of plaintiffs’ son who 
was fatally injured when he skated down a private driveway 
and directly in front of defendant’s approaching automobile. 
(Bennett et al. v. Stein et al., Calif. Dist. Ct. of App.)... 
1 703,860. 


Child Struck by Truck—New Trial.—Plaintiffs recovered judg- 
ment in a suit for damages for the death of their child who 
was struck by the defendants’ truck. None of the witnesses 
who testified at the trial saw the actual impact when the 
truck first struck the child. Defendants’ motion for a new 
trial should have been granted because of the discovery of 
witnesses who affirmed that they saw the child run into the 
side of the truck. (Brown et ux. v. Graham et al., Idaho 
Supreme Ct.). . .] 703,865. 

Wrongful Death of Pedestrian.—Plaintiff recovered punitive 
damages for the wrongful death of a pedestrian who was 
struck by defendant’s truck while crossing the street on 
a crosswalk. The evidence was sufficient to warrant a sub- 
mission to the jury of the issue of wilful and wanton miscon- 
duct of the truck driver. (Cole, Inc. v. Walker, Admzx., Ala. 
Supreme Ct.).. . | 703,868. 

Jaywalking Beyond Intersection.—Plaintiff was denied recovery 
for injuries sustained when, as he was crossing the street 
diagonally and beyond an intersection, he walked into the 
side of an automobile, operated by an unobserving defend- 
ant. There was nothing in plaintiff's conduct that would 
have indicated to defendant, had she maintained a proper 
lookout, that plaintiff was in a position of peril. (Fontenot v. 
Freudenstein et al., La. Ct. of App.). ..{ 703,884. 
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AUTOMOBILE—Continued 


Pedestrian Injured.—Plaintiff recovered compensation for the 
death of a pedestrian who was fatally injured when struck 
by defendant’s automobile. Defendant was the only eye- 
witness, but the circumstances were all in conflict with the 
probabilities of the defendant’s story as to where and how 
the accident happened. In view of the contradictions as to 
material facts, the case was properly submitted to the jury 
for determination. (Sugar v. Hafele, Md. Ct. of dans 


7 703,891. 


ee Seay Negligence.—Where the record did 

not disclose that plaintiff, who brought suit to recover for 
injuries sustained in a collision, was contributorily negligent 
as a matter of law, the trial court did not err in refusing to 
direct a verdict for defendant. (Poliak v. Mason, Fla. Su- 
preme Ct.)...] 703,857. 


Attempt to Avoid Collision.—In an attempt to avoid colliding 
with the rear of defendant’s unlighted horse-drawn wagon, 
an automobile driver swerved to the left and the car skidded 
off the road and overturned. Issues of fact were raised and 
should have been determined by a jury. Therefore, the 
court’s direction of a verdict in favor of defendant could 
not be upheld. (Smith et al. v. Carlson, Minn. Supreme Ct.) 
.. .§] 703,877. 


Incontrovertible-Physical Facts Rule.—In an appeal of a case, 
arising out of a collision between two motor vehicles, it 
was held that the Pennsylvania incontrovertible-physical 
facts rule does not apply where there are variables or doubt- 
ful estimates or where objects are not placed with certainty. 
(Tarbet, d.b.a. Tarbet Trucking Co. v. Thorp; Rinehart v. 
Same, U. S. C. C. A., 3rd C.).. .9 703,886. 


Photographs Establishing Physical Facts.—Plaintiffs were in- 
jured when the automobile in which they were riding was 
struck by a train. It was held that photographs of the 
scene of the accident, taken eleven days after the accident, 
did not establish such physical facts as would render worth- 
less plaintiffs’ testimony that their view of the train was 
obstructed. The judgments entered upon the jury holdings 
in favor of plaintiffs were affirmed. (Union Ry. Co. v. Betts; 
Same v. Richardson; Same v. Franklin, Tenn. Supreme Ct.) 

. .§| 703,887. 

Speed and Control of Vehicle—In a suit arising out of a colli- 
sion between plaintiff's car and defendant’s bread truck, it 
was held that the finding that plaintiff's driving in excess 
of twenty miles an hour was a proximate cause of the acci- 
dent was not irreconcilable with the finding that plaintiff 
had his car under proper control. Judgment was entered in 
favor of — (Smith v. Young, Tex. Ct. of Civ. App.) 


Truck Backed Down Ramp—Negligence.—After plaintiff's in- 
testate had placed blocks behind the rear wheels of a truck 
stalled on a ramp, and had signalled the driver to “try it,” 
the driver released the brakes and the truck rolled over the 
blocks and down the ramp, injuring the deceased. There 
was no evidence that the truck driver was negligent. (Blan- 
ton, Admx. v. Michael, Swanson & Brady Produce Co., Neb. 
Supreme Ct.).. .f 703,852. 


Collision on Bridge—Sudden Emergency.—Defendant was 
driving his truck in a southerly direction immediately be- 
hind a car proceeding in the same direction, across a bridge. 
Plaintiff's car approached from the opposite direction. Some 
pedestrians walking in the road caused the car in front of 
defendant to come to a stop, and as defendant attempted to 
pass on the left, he struck the car in front and also collided 
with plaintiff's car. The court held that if defendant was 
confronted with a sudden emergency it was created by his 
negligence. (Carter v. Farmer, Tenn. Ct. of App.) .. .f 703,901. 

Private Residence Struck.—During her absence, defendant's 
automobile slid down hill and into plaintiff's private resi- 
dence. She was held responsible for the damages. The 
unexplained ——- of an automobile when parked and left 
alone is evidence of negligence. (Ketchum et vir v. Gillespie, 
Tex. Ct. of Civ. App.)... 703,871. 

Master and Servant Relationship.—At a fixed price per day, 
appellant furnished defendant with a truck and driver for 
the purpose of hauling logs. Defendant agreed to furnish 
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gas and oil and to load the logs; the driver was hired and 
paid by appellant and defendant had no authority to dis- 
charge him. Appellant was held responsible for the negli- 
gent operation of the truck, the jury finding the driver to 
be its employee. (Leonard v. Tatum & Dalton Transfer Co. 
et al., N. C. Supreme Ct.).. . 703,862. 


Respondeat Superior.—Piaintiff's allegations that, through the 
negligence of the operator of defendant's car, in which 
plaintiff was riding, the car was overturned and plaintiff 
was injured were insufficient to state a cause of action 
against defendant under the doctrine of respondeat superior, 
(McDougald v. Couey, Fla. Supreme Ct.).. .§ 703,874. 


Right to Sue Master after Judgment Against Servant.—Plain- ~ 
tiff obtained a judgment, which was not satisfied, against 
defendants’ servant who was driving the truck which col- 7 
lided with the taxicab in which she was riding. It was held © 
that, having obtained said judgment, she was not estopped 
to sue defendants and that, until that judgment was satis- 
fied, an election to hold only the servant responsible would 
not be complete. (Sherwood v. Huber & Huber Motor Ex- 
press Co., Ky. Ct. of App.).. .[ 703,889. 


Service upon Nonresident.—Defendant, a nonresident user of © 
Wisconsin highways, was served through the Commissioner 
of the Motor Vehicle Department, as was provided by / 
statute at the time the action was instituted against him. 
At the time the accident occurred, the statute required that 7 
service be made upon the Secretary of State. The service © 
obtained was held valid. (Zavis et al. v. Warren, U. S. Dist. 
Ct., E. D. of Wis.).. . 703,878. 


Reduction of Excessive Damages.—The court having found © 
that the damages assessed for the pain and suffering of a © 
fatally injured person were excessive, the lowest amount 
an unprejudiced jury properly instructed would award was 
determined and the administrator was given the option of ~ 
remitting the balance or submitting to a new trial. (Meissner 
v. Papas; Meissner, Admr. v. Same, U. S. Dist. Ct., E. D. 
of Wis.) .. . 703,879. 


Inconsistent Theories of Negligence.—Because of an erroneous 
instruction, a jury’s verdict awarding damages for the death — 
of a motorist who was killed when struck by defendant's © 
train, could not be upheld. The instruction submitted two 
inconsistent theories of negligence, namely, failure to sound 
an alarm and failure to slacken speed. (Rosenbalm, Admr. v. 
Thompson, Trustee, Kansas City Ct. of App., Mo.)... 
{| 703,880. 


Extent of Injuries.—In a suit for damages for injuries sus- 7 
tained in an automobile collision, defendant’s negligence 7 
was admitted and the jury returned a verdict for plainti 
in the amount of $6,000. Plaintiff's loss of wages and hos- 
pital and doctor bills totalled $2,105.44, and an injury to his © 
knee cap prevented him from bending his knee. The verdict 
was not excessive. (Bell Bakeries, Inc. v. Giles, Fla. Supreme ~ 
Ct.).. .9 703,881. 4 


Venue of Action.—Plaintiff’s husband was killed when the auto- 
mobile in which he was riding collided with the rear of 
defendant’s unlighted truck. It was held that the unlawful 
parking without lights constituted such a “crime” or “of- 
fense” as would support venue of plaintiff’s damage suit in | 
the county where the collision occurred. (English v. Ware, 
Tex. Ct. of Civ. App.) .. . 703,888. 


Premature Appeal.—After a city had been dismissed from plain- 
tiff’s action to recover for injuries sustained as a result of 
a collision with a truck, plaintiff's appeal from an order 
overruling a motion for a new trial was held to be premature © 
because the case was undisposed of as to other defendants 
who interposed a plea of not guilty. (Hines v. City of 
Nashville et al., Tenn. Supreme Ct.). . .{ 703,892. 


Wife’s Right to Recover from Husband.—Plaintiff sought to © 
hold her husband responsible for injuries sustained in an 
automobile accident which occurred in North Carolina 7 
where such recovery was permitted by law. Despite the 
fact that both plaintiff and her husband were nonresidents, 
it was held that plaintiff was entitled to maintain the suit 
cone hee, husband. (Bogen v. Bogen, N. C. Supreme Ct.) 
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